INTRODUCTION
In this article I examine legal responses to drought in Kansas since statehood in 1861 1 by persons and various levels of government. An article about drought should probably use or create a definition for the term. Although precision in such definitions can be important in some legal contexts, 2 it is not required here. The term drought has many meanings. 3 I have not adopted any one definition against which to examine the legal responses, but rather have chosen to accept and use some periods of Kansas drought identified by experts.
Even after identifying drought periods since statehood, one finds it difficult to discern whether a legal event during or following a drought has necessarily been a direct response to a particular drought or instead just a part of sound, long-term water resources planning efforts. 4 Some research finds drouth rather than drought in some Kansas appellate court opinions, 12 causing one to miss potentially relevant cases if one searches only for cases dealing with drought. 13 Drought differs from famine and aridity. Famine is an "extreme scarcity of food," 14 and famine can result from drought. Aridity is "a permanent climatic condition in a region, whereas drought is a temporary lack of moisture." 15 People speak of the arid West or "Dry West" and the "Humid East," with the 100th meridian commonly given as the dividing line. 16 Early maps of the upper West-central United States, including what is now Kansas, show the region as "the Great American Desert," 17 and one early detractor described this land as unfit "for settlement or habitation. . . . unproductive. . . . like a barren waste. . . .
[that] will not support cattle, or sheep, or anything pertaining to the grazing business." 18 The common dictionary definitions of drought as "a prolonged period of dryness,"
19 "departures below normal precipitation over periods of varying duration," 20 or as "a prolonged period of abnormally low rainfall, leading to a shortage of water," 21 14. Famine Definition, OXFORD DICTIONARIES, http://www.oxforddictionaries.com/us/ definition/american_english/famine (last visited Mar. 8, 2014).
15. THOMAS V. CECH, PRINCIPLES OF WATER RESOURCES: HISTORY, DEVELOPMENT, MANAGEMENT, AND POLICY 66 (John Wiley & Sons, 3d ed. 2010). The 1936 Bob Nolan country music song "Cool Water"-"All day I've faced a barren waste, without the taste of water, cool water . . .")-seems to be referring to aridity, not drought, because it "was inspired by the Arizona desert after [Nolan] 27. Id. ("Meteorological drought is usually defined based on the degree of dryness (in comparison to some 'normal' or average) and the duration of the dry period. Drought onset generally occurs with a meteorological drought.").
28. Id. ("Agricultural drought links various characteristics of meteorological (or hydrological) drought to agricultural impacts, focusing on precipitation shortages, soil water deficits, reduced ground water or reservoir levels needed for irrigation, and so forth."). "[A]griculturalists . . . point out that drought occurs when there is a shortage of water for optimum growth and development of desirable plants or crops." KAN. WATER RES. BD., supra note 7, at 17. Thus a farmer might claim a drought period to be occurring after only a few weeks of little or no precipitation if, after germination, the plant does not develop adequately.
29. NAT'L WEATHER SERV., supra note 26, at 1 ("Hydrological drought usually occurs following periods of extended precipitation shortfalls that impact water supply (i.e., streamflow,
B. Kansas Drought Periods
Old government reports, newspaper articles and editorials, and popular literature provide commentary about periods of dryness that have caused direct, ill effects in Kansas. Nineteenth century annual yearbooks published by the Kansas Board of Agriculture 31 and the Kansas Historical Quarterly 32 describe precipitation, or the lack thereof, with specificity and the effects on crop yields and on the early settlers during drought years. Included are descriptions of dust storms resulting from those droughts. 33 In 1888, Emporia Gazette Editor William Allen White wrote and published The Story of Aqua Pura, a short story about a small western Kansas town that flourished until several years of drought totally devastated and demolished the town.
34
Area-wise, Kansas is a relatively large state with average precipitation that varies from over forty inches in the southeast corner of the state to less than twenty inches along the western border with Colorado.
35
Speaking of statewide drought might assume that the drought would somehow be uniform across the state. Descriptions of droughts from the Kansas Board of Agriculture Annual Reports in the nineteenth century show localized variation.
36
And the periodically reservoir and lake levels, ground water), potentially resulting in significant societal impacts. Because regions are interconnected by hydrologic systems, the impact of meteorological drought may extend well beyond the borders of the precipitation-deficient area.").
30 The best data began to be accumulated after 1900, but some evidence of drought periods pre-1900 is shown in various books and articles.
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III. LEGAL RESPONSES TO DROUGHT
A. Introduction
This section describes some legal responses to Kansas drought. If court cases, legislation, constitutional amendments, or administrative agency actions have truly been responses to drought, they likely appear either during droughts or following reasonably soon after droughts.
To some extent, that is what the legal research shows, but as stated above, it is difficult in some cases to conclude that a specific response has resulted from drought. This is especially the case if legislation, for example, contains no preface or explanatory language or there are no interim committee reports or hearings, State Water Plan recommendations, or other accompanying evidence that clearly state the intent of the legislature. Judicial cases are typically more straightforward. The cases cited below contain the word drought and often indicate expressly that the dispute derived directly from a drought or dry period. Water right impairment cases, of course, can arise in times when there is no drought, as when an upper-stream user simply uses more than that user's permitted quantity.
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These responses are presented by category-judicial, legislative, and administrative-in that order and generally chronologically within the group. While legislation has been necessary to establish administrative agencies and empower them to deal with drought, the fact that the material on these agencies is presented at the end of the section because of chronology should not be read to diminish the role of administrative agencies compared to the courts and the legislature. Indeed, over the last twenty years, these administrative responses have been very important.
B.
Judicial Decisions Involving Drought
The Year 1945 as the Dividing Line
It seems logical to divide the drought cases into two groups based on the year 1945. The legislature enacted the Water Appropriation Act in 1945, 43 which changed the state water allocation law from a common law system (riparian doctrine of reasonable use for streams and absolute ownership doctrine for groundwater) to the prior appropriation doctrine for both streams and groundwater.
Pre-1945 Cases
Three of the four pre-1945 cases involved water right impairment claims by users on rivers, while one was a water quality case. Plaintiffs filed each case during a period of drought identified above in Part II.
In court's decision not to replace the riparian doctrine with prior appropriation.
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Likewise, the 1936 supreme court faced a similar impairment claim in Frizell v. Bindley. 48 In 1911 the plaintiff-irrigator had filed for appropriation permits to irrigate lands from a river under an 1886 statute that had ostensibly set up a system of water rights based on priority of appropriation among water users who also filed. 49 The plaintiff sued other irrigators (all but one irrigating from river water), some of which had filed after the plaintiff, while others were irrigating without filing for a permit. 50 After several dry seasons, there was insufficient water for all.
51
The court declared the statutory filings to be irrelevant and held that the common law riparian rule of reasonable use applied, meaning that all riparian users had a right to a reasonable share of the water, irrespective of filings or date of first use. 53 A railroad company, a riparian land owner, had sued a mill owner to enjoin destruction of a dam constructed by the railroad company during "an unprecedented drought, which the [trial] court felt impelled to classify as an act of God." 54 The supreme court affirmed the district court's refusal to order an injunction because by the time of the trial "normal conditions had been restored" and "the cause of the litigation-dearth of water resulting from excessive drought-had ceased to exist."
55
The pre-1945 water quality case was Seglem v. Skelly Oil Co. 56 In Seglem, a downstream riparian owner sued an upstream industry for damages for pollution caused by discharges of brine, oil, and "noxious refuse" into the creek during a drought, making the water unfit for livestock, killing trees, and leaving sediment on bottom land. 57 The supreme court reversed the jury verdict for $3,500 against defendant. 58 Acknowledging that drought may have exacerbated 47. See id. at 573-74 (characterizing the court's task as determining the "legal propriety" of the trial court's decision to apportion water "among the various claimants according to the law of prior appropriation . . . rejecting altogether the rules of the common law relating to riparian rights"; concluding that, among other reasons, "the history of the [ The supreme court concluded that the chief engineer had been given no power over groundwater allocation. 101 In response to this case, Governor Shoeppel appointed a committee to study the state water law. 102 The resulting report, The
Appropriation of Water for Beneficial Purposes: A Report to the Governor, 103 published in December of 1944, recommended wholesale changes in Kansas water allocation law, and the legislature enacted the Water Appropriation Act the following summer. 104 Although the report did not expressly give the 1930s drought as the sole underlying reason for the need for a change in water law, the report discussed the growth and effect of groundwater pumping during the low rainfall years of the 1930s, and the ensuing reductions in stream base flow caused by the combination of increased groundwater pumping and lower rainfall. 105 The Act declared all water in the state to be dedicated to the use of the public; 106 made "first in time, first in right" the basis for resolving conflicts among water right holders diverting from both surface water and groundwater; 107 water from storage. 122 Receipts from the contracts enabled the state to repay the federal government in part. 123 The word drought appears expressly in this legislation: the size of the state's water reservation right for any given reservoir is based on the yield sufficient for "a drought having a two percent (2%) chance of occurrence in any one year" (i.e., a drought so severe that it occurs statistically only once in 50 years). 124 However, the Act did not define the term drought. Water Plan, the 1983 drought had created an acute situation on the Verdigris River. 129 That, coupled with a lack of interest in the State Water Marketing Plan, had indicated problems "in the distribution of reservoir water supply benefits during drought periods." 130 The Kansas legislature enacted the WAD Act in 1986, enabling M&I users downstream from federal reservoirs to join together in a WAD, issue bonds, and aid the state in repaying the federal government for adding conservation storage in these reservoirs. 131 In return, these WAD members were promised reservoir releases sufficient to meet certain prescribed target flows on the river. 
The Water Assurance District Act
Amendments to the 1945 Kansas Water Appropriation Act
Several amendments to the 1945 Water Appropriation Act have helped address drought issues: conservation plans, minimum desirable streamflow, and multi-year flex accounts.
a. Conservation Plans
In 1986, the legislature amended the Appropriation Act to give the chief engineer power to require permit applicants to "adopt and implement conservation plans and practices." 133 The Division of Water Resources (DWR) followed in 1989 with an administrative policy stating that DWR would condition approval of both appropriation permit applications and change applications with a requirement to adopt conservation plans. 134 In 1991, the legislature amended the Appropriation Act with a section permitting the chief engineer to require permit applicants-as well as holders of established water rights-to adopt and implement conservation plans and practices, to be consistent with guidelines prepared by the Kansas Water Office pursuant to K.S.A. 74-2608(c). 135 For times of low flow, the guidelines for municipal users, for example, suggest reducing or banning nonessential uses, imposing rationing, and, with the aid and authority of DWR, imposing pumping restrictions by private well owners inside the city. 137 MDS on specific streams could be achieved in part by water assurance district releases and in part by having the state set aside and withhold from appropriation certain flows at specific points on rivers and streams. 138 The 1985 legislation also set out a table
showing these MDS values for specific streams and times of the year.
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c.
Multi-year Flex Accounts
Created in 2001 as K.S.A. 82a-736, with several amendments to that section since then, this concept provides flexibility to water right holders, especially irrigators, by allowing them to exceed their permitted annual pumping quantities in dry years, but with a five-year limit based on the water right's five-year total permitted quantity. 140 In the drought of 2011 and 2012, DWR adopted special rules that permitted a variation on the five-year multi-year flex accounts: DWR issued two-year drought emergency permits to give an irrigator the chance to borrow for year 2011 from the irrigator's 2012 quantity. 141 
Miscellaneous Statutes Dealing Specifically with Drought
Several other statutes expressly mention drought. These involve several levels of government and the insurance industry.
a.
Kansas Water Office K.S.A. 82a-928 requires the KWO to adopt water plan policies to achieve long-range goals, including "the design of municipal water systems to provide an adequate water supply to meet the needs of a drought having a 2% chance of occurrence."
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A follow-up section permits the KWO to acquire water reservation rights to store water in federal reservoirs in quantities sufficient to insure a yield of water from the reservoir based on the same two percent chance of occurrence of a drought. 143 K.S.A. 74-2608(c) requires the KWO to develop and maintain guidelines for water conservation plans and practices and to establish guidelines as to when drought conditions exist. K.S.A. 82a-1414(b) permits the director of the KWO to grant weather modification permits on an emergency basis during droughts without prior publication of required notices.
b. Counties and Municipalities
With the permission of the county commission, a county may provide access to water in reservoirs during times of drought 144 and may spend money for pump and well equipment to be used during drought emergencies.
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Counties were active during the 1930s drought in "sponsoring the construction of dams and wells on private farms with the use of federal emergency work relief funds, and lending county equipment for such projects. 174 The chief engineer's order required the impairing junior users to prepare conservation plans and limited their pumping to 80% of their authorized annual use until further notice. 175 Recently, DWR has also administered MDS on several streams-the Smoky Hill River and tributaries, the Little Arkansas River and tributaries, the Walnut River and tributaries, the Chikaskia River, the Medicine Lodge River, portions of the Ninnescah River, portions of the Neosho River and its tributaries including the Cottonwood River.
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During the 2011 drought, DWR offered two alternatives to allow additional pumping-multi-year flex account permits and drought emergency permits.
177
While flex-accounts were already part of water appropriation law, the emergency term permits "allowed holders of existing water rights the flexibility to 'borrow a portion of next year's authorized quantity in order to complete the 2011 growing season.'" 178 DWR has mandated cities, other public water suppliers, industries, and irrigators to adopt conservation plans. 179 During the recent, serious drought in the Wichita area in 2012 and 2013, Wichita considered amending its plan with measures such as publication of water conservation tips, bans on outdoor water usage, imposition of flow restrictors, and imposition of large fines. 180 The city, however, faced opposition. 181 The drought ended with large rainfall totals that helped fill Cheney Reservoir, but the city passed an ordinance that adopted the "Drought Response: Stages & Action Steps," which established four stages of drought seriousness, adopted many of the proposed amendments, but not a proposal to impose up to $1,000 fines for repeat violators. 182 
IV. CONCLUSION
The purpose of this article has been to provide a brief look at legal responses to Kansas drought. A future article might analyze how the drought responses in Kansas compare to responses in other states, and it could also cover legal responses to floods, which have had equally damaging effects on Kansas. Ascribing legal activities-judicial decisions, legislation, and administrative action-as responses to drought is not a certain process unless the term drought is expressly stated in the case, legislation, or background information. Examples include some of the cases described during the droughts of 1909-1919 and 1929-1941 , and legislation such as the 1986 Kansas Water Assurance District Act, which came about in part because of a Kansas Water Plan recommendation on drought response. The most direct responses to drought have been the recent administrative activities carried out by DWR, the KWO, and the governor.
Kansas has suffered many serious droughts, and there is no reason to think that these will not continue in the future. Although climate change may produce more rainfall in some places and less in others, there is apparently little consensus on exactly where these geographical areas will be. 204 
